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Legal	Argumentation	as	Rational	Discourse

In	a	decision	from	1990,	the	German	Federal	Constitutional	Court	expressed	the	opinion	that
‘[t]he	interpretation	of	the	constitutional	law	in	particular	has	the	character	of	a	discourse,	in
which	…	 reasons	 and	 counter-reasons	 are	 offered,	 and,	 ultimately,	 the	 better	 reasons	 shall
yield	a	decision’.1	This	hints	at	the	thesis	that	legal	argumentation	ought	to	be	regarded	as	a
rational	discourse.	The	question	is	how	to	understand	this	thesis	and	how	to	substantiate	it.	In
answering	it	here,	I	shall	take	three	steps.	First	of	all,	I	will	present	four	models	that	oppose
the	theory	of	legal	discourse.	Then	I	shall	sketch	a	discourse	theory	of	the	law	that	forms	a
framework	for	the	theory	of	legal	discourse.	Finally,	I	intend	to	offer	the	main	elements	of	a
theory	of	legal	argumentation	that	is	orientated	to	the	idea	of	discourse.

I.	Models

The	 discourse	 model	 of	 legal	 argumentation	 represents	 a	 reaction	 to	 the	 weaknesses	 or
deficiencies	 of	 alternative	models	 and	 conceptions.	The	most	 important	 alternative	models
are	the	model	of	deduction,	the	model	of	decision,	the	hermeneutic	model,	and	the	model	of
coherence.

A.	The	Model	of	Deduction

The	true	model	of	deduction	says	that	the	decision	in	every	legal	case	follows	logically	from
valid	norms,	together	with	definitions	of	legal	concepts	that	are	presupposed	as	certain,	along
with	empirical	sentences.	Many	statements	from	the	heyday	of	conceptual	jurisprudence	are
not	far	from	this	model.2	One	has	doubts,	however,	about	whether	this	was	at	any	time	more
than	 a	 programme	 or	 an	 ideal.	 It	 is	 too	 easily	 proven	wrong.	With	 an	 eye	 to	 a	 shorthand
demonstration	 of	 the	 point,	 the	 following	 will	 suffice:	 reference	 to	 the	 vagueness	 of	 the
language	of	the	law,	to	the	possibility	of	conflicts	between	or	collisions	of	norms,	to	the	fact
that	 there	might	well	be	no	norm	at	all	 for	 the	decision	at	hand,	and	 to	 the	possibility	of	a
development	of	the	law	against	the	wording	of	a	norm,	which	cannot	be	totally	excluded	in
most	legal	systems.	For	this	reason,	the	model	of	deduction	is	no	longer	being	proposed	as	a
comprehensive	model	of	the	application	of	the	law	by	anyone.	The	creative	role	of	those	who
apply	 the	 law	 is	 emphasized	 or	 at	 least	 recognized	 everywhere.	All	 that	 remains	 to	 argue
about	is	whether	at	least	simple	cases	ought	to	be	resolved	by	a	deduction	and	whether	one
should	postulate	that	the	solution	of	a	difficult	case	found	by	non-deductive	means	might	be
presented	 as	 a	 deduction.3	 Those	 questions,	 however,	 are	 concerned	 with	 the	 structure	 of
legal	argumentation	and	no	longer	with	the	model	of	deduction	in	the	sense	defined	here.
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B.	The	Model	of	Decision

The	model	 of	 decision	 is	 a	 reaction	 to	 the	 collapse	 of	 the	model	 of	 deduction.	 It	 exists	 in
vastly	differing	forms.	They	range	from	a	‘freirechtlichen’	(free	law)	approach	to	realist	and
analytical	 conceptions,	 and	 they	 all	 share	 the	 thesis	 that	 the	 judge,	 if	 authoritative	 reasons
like	statutes	and	precedents	leave	some	issues	open,	must	then	decide	on	the	basis	of	extra-
legal	standards.4	This	is	very	clearly	formulated	by	Kelsen,	who	says	that	in	a	difficult	case
the	judge,	like	a	legislator,	has	to	resolve	a	problem	of	‘legal	politics’.5	In	doing	so,	the	judge
is	deciding	in	accordance	with	‘free’	discretion.	His	decision	is	based	on	an	‘act	of	will’.6
All	this	is	contradicted	by	the	self-understanding	and	the	internal	point	of	view	of	judicial

decision-making.	Even	in	difficult	cases	judges	try	to	decide	on	the	basis	of	legal	reasons	and
to	give	rational	legal	explanations,	or	at	least	they	ought	to	do	so.	They	raise	the	claim	that
their	decision,	if	not	the	only	correct	one,	is	at	least	correct	overall.7	All	of	the	further	models
to	be	taken	up	here	strive	to	prove	that	this	is	no	illusion.

C.	The	Hermeneutic	Model

At	 the	 centre	 of	 the	 hermeneutic	 model,	 developed	 in	 the	 twentieth	 century	 mainly	 by
Gadamer	 and	 Betti	 and	 taken	 up	 in	 German	 jurisprudence	 by,	 for	 instance,	 Larenz,
Kaufmann,	 and	 Esser,	 there	 is	 the	 structure	 of	 interpretation	 and	 understanding.	 The	 key
concept	is	that	of	the	hermeneutic	circle.	For	jurisprudence,	three	types	of	hermeneutic	circle
are	important.8

The	 first	 concerns	 the	 relation	 of	 the	 so-called	 preconception	 and	 the	 text.9	 A
‘preconception’	 is	 a	 hypothesis	 held	 by	 the	 interpreter	 who	 is	 approaching	 the	 text.	 This
hypothesis	 gives	 expression	 to	 the	 interpreter’s	 supposition	 or	 expectation	 concerning	 the
correct	 resolution	 of	 the	 legal	 problem	 to	 be	 decided.	 Its	 content	 is	 determined	 by	 the
interpreter’s	general	conception	of	society	and	his	professional	experiences.	The	image	of	the
circle	is	intended	to	point	out	the	interaction	between	the	text	of	the	norm	and	the	hypothesis
of	interpretation.	On	the	one	hand,	without	a	hypothesis	of	interpretation,	the	text	of	the	norm
cannot	even	be	seen	to	be	problematic	or	unproblematic.	On	the	other	hand,	the	hypothesis	of
interpretation	has	to	be	examined	on	the	basis	of	text	of	the	norm	along	with	the	help	of	the
rules	 of	 legal	methodology.	 The	 decisive	 point	 here	 is	 that	 the	 theory	 of	 the	 hermeneutic
circle	 as	 such	 does	 not	 say	 anything	 about	 the	 criteria	 for	 affirming	 or	 rejecting	 the
hypothesis	of	interpretation.	This	question	can	only	be	decided	on	the	basis	of	argument,	and
this	by	itself	is	enough	to	show	that	the	theory	of	the	hermeneutic	circle	cannot	replace	the
theory	of	legal	argumentation.	It	 is,	however,	not	worthless.	It	directs	one’s	attention	to	the
problem	of	the	productive	contribution	made	by	the	interpreter	to	the	interpretation,	thereby
making	possible	and	indeed	promoting	a	critical	attitude.	One	can	therefore	say	that	the	circle
of	preconception	corresponds	to	the	‘postulate	of	reflexivity’,	which	is	of	great	importance	for
the	theory	of	legal	argumentation.
The	 same	 is	 true	 for	 the	 two	 other	 types	 of	 hermeneutic	 circle.	 The	 second	 of	 these	 is

concerned	with	the	relation	between	the	part	and	the	whole.	On	the	one	hand,	to	understand	a
norm	 one	 has	 to	 understand	 the	 system	 of	 norms	 it	 belongs	 to,	 and	 on	 the	 other,	 it	 is	 not

Bea Movil
Resaltar

Bea Movil
Resaltar

Bea Movil
Resaltar

Bea Movil
Resaltar

Bea Movil
Resaltar

Bea Movil
Resaltar

Bea Movil
Resaltar

Bea Movil
Resaltar

Bea Movil
Resaltar

Bea Movil
Resaltar

Bea Movil
Resaltar

Bea Movil
Resaltar



possible	 to	 understand	 a	 system	 of	 norms	 without	 understanding	 the	 individual	 norms	 it
consists	of.	Again,	we	simply	find	a	problem	formulated	but	without	criteria	for	its	solution.
The	 problem	 here	 is	 the	 creation	 of	 unity	 or	 coherence.	 This	 is	 the	 task	 of	 systemic
argumentation.	One	can	call	the	postulate	that	stands	behind	the	second	circle	the	‘postulate
of	 coherence’.	 Thus,	 the	 hermeneutic	 model	 includes	 the	 basic	 idea	 of	 the	 model	 of
coherence,	which	to	be	considered	below.
The	third	type	of	hermeneutic	circle	is	concerned	with	the	relation	between	the	norm	and

the	 facts.	Norms	 are	 abstract	 and	 universal.	 The	 facts	 they	 are	meant	 to	 be	 applied	 to	 are
concrete	 and	 individual.	 Norms	 contain	 few	 features,	 whereas	 facts	 contain	 a	 potentially
unlimited	number.	On	 the	one	hand,	 facts	are	described	by	 the	 features	 in	 the	statement	of
facts	provided	by	the	norm,	and	on	the	other,	aspects	of	the	actual	facts	can	give	reasons	not
to	 apply	 the	 norm	 originally	 intended,	 but	 another	 norm	 or	 to	 give	 the	 norm	 a	 new
interpretation,	for	instance,	by	deleting,	adding,	or	changing	features	in	the	statement	of	facts
provided	by	the	norm.	Here	the	language	of	the	Hin-	und	Herwandern	des	Blickes10	(‘to-and-
fro	movement	 of	 one’s	 view’)	 coined	 by	Karl	 Engisch	 is	 instructive.	 Like	 the	 others,	 this
circle,	too,	illustrates	a	problem	but	without	offering	criteria	for	its	resolution.	At	any	rate,	it
is	at	least	clear	that	the	problem	can	only	be	resolved	if	all	aspects	of	the	facts	as	well	as	all
the	norms	that	lend	themselves	to	possible	application	are	considered.	The	postulate	behind
the	 third	 circle	 can	 therefore	 be	 called	 the	 ‘postulate	 of	 completeness’.	 It	 requires	 that	 all
relevant	aspects	be	considered,	thereby	stating	a	fundamental	criterion	of	rationality.
In	the	light	of	what	has	been	said	here,	one	has	to	conclude	that	 the	hermeneutic	model,

although	offering	important	insights	into	the	structure	of	legal	interpretation	and	yielding	the
three	fundamental	postulates	of	rationality	mentioned	above,	does	not	suffice	as	a	solution	to
the	problem	of	the	correct	 interpretation.11	The	correctness	of	an	interpretation	can	only	be
demonstrated	by	naming	 reasons	 that	 count	 in	 its	 favour	and	 rejecting	 those	opposed	 to	 it.
The	claim	that	interpretation	is	argumentation	is	true.

D.	The	Model	of	Coherence

The	 fourth	model	 is	 centred	 around	 an	 idea	 that	 has	 already	 been	 turned	 up	 as	 a	 focus	 of
interest	in	the	hermeneutic	conception:	the	idea	of	systemic	unity	or	coherence.	Coherence	is
indeed	an	essential	element	of	rationality	and	cannot	be	ignored	in	a	theory	of	rational	legal
discourse,	as	will	be	shown.12	The	idea	of	coherence	becomes	an	independent	model	only	if
it	arises	as	 the	dominant	 idea.	 In	 the	history	of	 jurisprudence,	 this	has	happened	again	and
again.	The	historically	most	important	example	is	Friedrich	Carl	von	Savigny’s	theory	of	the
‘organic	whole’	and	the	‘internal	 interdependence	or	relation	by	means	of	which	individual
legal	 concepts	 and	 rules	 are	 brought	 together	 in	 a	 larger	 unit’.13	 Of	 all	 recent	 views	 one
should	 mention,	 in	 particular,	 Ronald	 Dworkin’s	 theory	 of	 integrity,	 which,	 in	 its
methodological	dimension,	is	identical	with	the	theory	of	coherence:	‘Law	as	integrity,	then,
requires	 a	 judge	 to	 test	 his	 interpretation	 of	 any	 part	 of	 the	 great	 network	 of	 political
structures	and	decisions	of	his	community	by	asking	whether	it	could	form	part	of	a	coherent
theory	justifying	the	network	as	a	whole.’14
A	model	 in	which	 coherence	 is	 the	 only	 criterion—or	 the	most	 important	 and	 therefore
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decisive	criterion—for	the	correctness	of	an	interpretation	would	represent	in	its	consequence
the	 idea	of	 legal	holism,	according	 to	which	all	premises	are	already	included	or	hidden	 in
the	legal	system	and	need	only	to	be	discovered.15	In	reply,	however,	one	can	say,	that	what
has	been	institutionalized	as	the	legal	system	is	always	necessarily	incomplete.	Just	as	rules
cannot	apply	themselves	so	likewise	a	system	cannot	create	completeness	and	coherence	all
by	itself.	To	do	this,	persons	and	procedures	are	necessary.	The	necessary	procedure	is	that	of
legal	argumentation.

II.	A	Discourse	Theory	of	the	Law

A	look	at	the	four	alternative	models	shows	that	a	theory	of	legal	argumentation	that	resolves
the	 problem	 of	 the	 correct	 interpretation	 or	 at	 the	 very	 least	 leads	 in	 the	 direction	 of	 a
resolution	is	desirable.	Its	being	desirable	does	not	necessarily	mean,	however,	that	it	is	also
possible.	 There	 is	 no	 difficulty	 in	 pointing	 to	 two	 different	 types	 of	 theories	 of	 legal
argumentation:	 empirical	 and	 analytical	 theories.	 Empirical	 theories	 describe	 legal
argumentation	 that	 has	 actually	 taken	 place.	 Analytical	 theories	 attempt	 to	 arrive	 at	 a
classification	of	the	arguments	used	in	legal	argumentation	and	an	analysis	of	their	structure.
Doubtlessly,	 these	measures	 are	 of	 immense	 importance.	They	 do	 not	 suffice,	 however,	 to
answer	 the	 question	 of	 the	 correctness	 of	 an	 interpretation	 or	 of	 the	 rationality	 of	 its
justification.	 These	 questions	 require	 a	 normative	 theory	 that	 provides	 for	 at	 least	 some
determination	of	the	power	or	weight	of	the	different	arguments	and	the	rationality	of	a	legal
argumentation.	 The	 theory	 of	 legal	 discourse	 purports	 to	 be	 such	 a	 theory.	 The	 theory	 of
rational	legal	discourse	is	created	by	incorporating	the	theory	of	general	practical	discourse
into	 a	 theory	 of	 the	 legal	 system.	 This	 incorporation	 is	 no	 mere	 application	 of	 general
discourse	 theory	 to	 the	 law	 but	 an	 unfolding	 of	 discourse	 theory	 that	 is	 necessary	 for
systematic	reasons.

A.	General	Practical	Discourse

The	basic	 idea	of	discourse	 theory	 is	 that	one	can—with	a	claim	to	correctness—rationally
argue	 about	 practical	 questions.	 Thus,	 discourse	 theory	 attempts	 to	 steer	 a	 middle	 course
between	 objectivist	 and	 cognitivist	 theories	 on	 the	 one	 hand	 and	 subjectivist	 and	 non-
cognitivist	 theories	 on	 the	 other.	 General	 practical	 discourses	 are	 not	 institutionalized
argumentation	 about	what	 is	 obligatory,	 prohibited,	 or	 permitted,	 or	 about	what	 is	 good	or
bad.16	A	 practical	 discourse	 is	 rational	 only	 if	 it	 fulfils	 the	 conditions	 of	 rational	 practical
argumentation.	 If	 these	 conditions	 are	 fulfilled,	 the	 result	 of	 the	 discourse	 is	 correct.
Discourse	theory	is	therefore	a	procedural	theory	of	practical	correctness.17
The	conditions	of	the	rationality	of	the	discourse	procedure	can	be	summarized	in	a	system

of	 rules	 and	 forms	 of	 discourse.18	 Practical	 rationality	 can	 be	 defined	 as	 the	 capacity	 of
reaching	practical	decisions	by	means	of	this	system	of	rules	and	forms.
The	 rules	 and	 forms	 of	 discourse	 can	 be	 classified	 in	 many	 different	 ways.	 The

introduction	of	two	groups	seems	to	make	sense	here:	rules	and	forms	that	refer	directly	to
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(2.1)
(2.2)

(b)
(c)

(2.3)

the	structure	of	arguments,	and	rules	whose	direct	concern	is	the	procedure	of	the	discourse.
To	the	first	group	belongs,	for	example,	the	demand	for	freedom	from	contradiction	(1.1),19
for	universalizability	 in	 the	sense	of	a	consistent	use	of	applied	predicates	 (1.3),	 (1.3’),	 for
linguistic	and	conceptual	clarity	(6.2),	 for	 the	 truth	of	 the	applied	empirical	premises	(6.1),
for	 the	deductive	completeness	of	 the	arguments	(4),	for	 the	consideration	of	consequences
(4.2),	(4.3),	for	weighing	and	prioritization	(4.5),	(4.6),	for	the	assumption	of	an	exchange	of
roles	or	role	reversal	(5.1.1),	and	for	an	analysis	of	the	genesis	of	moral	convictions	(5.2.1),
(5.2.2).	All	of	 these	rules	can	also	be	applied	monologically,	and	a	good	bit	can	be	said	on
behalf	of	the	opinion	that	no	theory	of	rational	practical	argumentation	or	justification	can	do
without	them.	Thus,	one	can	make	quite	clear	that	discourse	theory	in	no	way,	as	some	would
have	us	believe,20	replace	justification	by	the	mere	creation	of	consensus.	Rather,	it	includes
the	rules	of	rational	argumentation	that	refer	directly	to	arguments.	Its	distinctive	feature	lies
solely	in	the	fact	that	it	adds	a	second	level	to	the	first	one,	that	is	to	say,	the	level	of	rules
referring	to	the	procedure	of	the	discourse.
The	 second	 group	 of	 rules	 is	 non-monological.	 Its	 main	 purpose	 is	 to	 secure	 the

impartiality	of	the	practical	argumentation.	Rules	serving	this	purpose	can	be	called	‘specific
rules	of	discourse’.	The	most	important	of	these	are:

Everyone	who	can	speak	may	take	part	in	discourse.
(a)	Everyone	may	problematize	any	assertion.

Everyone	may	introduce	any	assertion	into	the	discourse.
Everyone	may	express	his	or	her	attitudes,	wishes,	and	needs.

No	speaker	may	be	prevented	from	exercising	the	rights	laid	down	in	(2.1)	and	(2.2)
by	any	kind	of	coercion	internal	or	external	to	the	discourse.21

These	rules	grant	every	individual	 the	right	 to	participate	 in	discourses	along	with	freedom
and	equality	in	discourse.	They	express	the	universal	character	of	discourse	theory.	It	is	not
possible	to	substantiate	those	rules	here.22	One	can	say,	however,	that	they	correspond	to	the
basic	principles	of	democratic	constitutionalism,	that	is,	to	freedom	and	equality.
One	of	the	main	problems	of	discourse	theory	is	 that	 its	system	of	rules	does	not	offer	a

procedure	 of	 finite	 operations	 by	means	 of	 which	 one	 can	 always	 arrive	 at	 precisely	 one
result.	For	this	state	of	affairs,	there	are	three	reasons.	First,	the	discourse	rules	do	not	contain
definitions	 as	 to	 the	 starting	 points	 of	 the	 procedure.	 Starting	 points	 comprise	 the
participant’s	 normative	 convictions	 and	 interpretations	 of	 interests.	 Second,	 the	 discourse
rules	do	not	define	all	the	steps	that	are	to	be	taken	in	the	argumentation.	Third,	a	number	of
discourse	rules	have	an	 ideal	character	and	can	 therefore	only	be	fulfilled	approximatively.
To	this	extent,	discourse	theory	is	a	theory	that	does	not	offer	determinate	decisions.

B.	Institutionalization

The	ideal	character	of	discourse	theory	leads	to	the	necessity	of	its	being	incorporated	into	a
theory	of	the	state	and	the	law.	This	connection	amounts	to	far	more	than	mere	compensation
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for	its	weaknesses.	A	legal	system	that	elects	to	meet	the	demands	of	practical	rationality	can
come	 into	 existence	 only	 by	means	 of	 a	 connection	 of	 institutional	 or	 real	 elements	 with
those	of	an	ideal	and	non-institutional	nature.
The	 connection	 in	 question	 is	 found	 at	 three	 levels:	 philosophical,	 political,	 and	 legal

levels.	On	 the	philosophical	 level,	 the	necessity	of	 the	existence	of	 a	 legal	 system	and	 the
necessary	basic	demands	with	respect	to	its	contents	and	structure	are	substantiated	by	means
of	 general	 practical	 arguments.	 The	 existence	 of	 a	 legal	 system	 is	 necessary	 owing	 to	 the
weaknesses	of	the	general	practical	discourse.	General	practical	argumentation	does	not	lead
in	all	cases	to	results	that	all	can	agree	upon,23	and	even	if	it	leads	to	a	result	that	all	do	agree
upon,	 general	 agreement	 in	 the	 discourse	 does	 not	 secure	 general	 observance.	 Social
conflicts,	 however,	 cannot	 be	 solved	 by	means	 of	 conflicting	 rules,	 and	 the	 observance	 of
rules	that	everyone	can	be	violate	without	fear	of	sanctions,	cannot	be	asked	of	anyone.	This
Hobbesian	 argument	 must	 be	 supplemented	 by	 a	 Kantian	 one.	 It	 says	 that	 in	 a	 rational
discourse	 not	 all	 legal	 systems	 can	 be	 justified	 but	 only	 those	 that	 fulfil	 the	 elementary
demands	 of	 practical	 rationality.	 Among	 these	 are	 the	 guarantee	 of	 fundamental	 human
rights,	the	institutionalization	of	democratic	procedures,	and	the	rule	of	law.	Thus,	discourse
theory	turns	out	to	be	the	basic	theory	of	the	democratic	constitutional	state.
The	 importance	 of	 discourse	 theory	 on	 the	 political	 level	 stems	 from	 the	 fact	 that	 in	 a

democratic	 constitutional	 state	 the	 creation	 of	 law	 is	 based	 not	 only	 on	 compromises	 and
institutional	 acts	 but	 on	 informal	 argument	 that	 is	 conducted	 both	 within	 and	 outside	 the
formal	procedures	of	law	creation.	Legality	can	be	connected	with	legitimacy	in	the	sense	of
rational	acceptance	only	in	this	way.
On	the	legal	 level,	 the	connection	of	the	institutional	with	the	discursive	is	necessary	for

two	 reasons.	 On	 the	 one	 hand,	 as	 mentioned	 vis-à-vis	 the	 model	 of	 deduction,	 no	 legal
system	can	be	so	perfect	and	complete	that	its	norms	necessarily	define	the	solution	to	every
possible	case.	On	the	other	hand,	the	claim	to	correctness	and	rationality	is	raised	with	every
decision,	and	one	has	to	try	to	fulfil	this	claim	if,	in	the	long	run,	the	legal	system	is	to	retain
its	 legitimacy	 and	 consequently	 its	 acceptance.	This	 has	 far-reaching	 consequences	 for	 the
character	of	legal	argumentation.

III.	Legal	Argumentation

A.	The	Different	Kinds	of	Legal	Arguments

The	arguments	which	that	may	be	employed	in	legal	justification	can	be	classified	in	many
different	ways.	The	choice	of	a	classification	turns	primarily	on	the	purpose	in	question.	With
this	in	mind,	four	categories	suggest	themselves,	namely	linguistic,	genetic,	systematic,	and
general	practical	arguments.
Linguistic	arguments	are	based	on	 the	ascertainment	of	usage	 that	actually	exists.	Often,

especially	 in	 the	 so-called	 simple	 cases,	 it	 leads	 to	 a	 definite	 result.	 The	 decision	 is	 than
fixed,	 and	 another	 decision	 is	 possible	 only	 if	 the	 law	 is	 developed	 against	 the	 wording.
Often,	however,	one	can	only	state	 that	 the	norm	is	vague	or	 in	some	other	way	indefinite.
Then	a	decision	can	only	be	substantiated	with	the	help	of	other	arguments.
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Genetic	 arguments	aim	at	 the	 factual	will	of	 the	historical	 legislator.	Often,	 they	are	not
applicable	 because	 the	 factual	will	 cannot	 be	 ascertained	 or	 because	 it	 is	 too	 indefinite	 or
contradictory.	Also,	the	application	of	genetic	arguments	is	disputed	owing	to	the	unresolved
controversy	between	the	subjective	and	the	objective	theories	of	interpretation.
Systematic	arguments	are	based	on	the	idea	of	the	unity	or	coherence	of	the	legal	system.

They	 represent	 the	 correct,	 central	 point	 of	 the	 idea	 expressed	 in	 a	 somewhat	 exaggerated
form	in	the	model	of	coherence.	They	can	be	divided	into	eight	sub-groups	that	can	only	be
named	 but	 not	 explicated	 here.	 They	 comprise	 (1)	 arguments	 securing	 consistence,	 (2)
contextual	and	(3)	conceptual-systematic	arguments,	(4)	arguments	of	principle	as	well	as	(5)
special	 legal	 forms	 of	 argument	 like	 analogy,	 (6)	 arguments	 of	 precedent	 as	 well	 as	 (7)
historical	and	(8)	comparative	arguments.	Most	important	in	our	context	are	the	arguments	of
principle.	In	democratic	constitutional	states,	arguments	of	principle	are	essentially	based	on
constitutional	principles.24	In	hard	cases,	their	application	regularly	requires	balancing.	This
indicates	that	principles	have	the	character	of	optimization	requirements.25	Within	the	scope
of	balancing,	however,	general	practical	arguments	play	an	 important	part.	For	 this	 reason,
the	most	 important	 part	 of	 systematic	 argumentation	 is	 necessarily	 connected	with	 general
practical	argumentation.
General	 practical	 arguments	 form	 the	 fourth	 category.	 They	 can	 be	 divided	 into

teleological	and	deontological	arguments.	Teleological	arguments	 look	at	 the	consequences
of	 an	 interpretation	 and	 are	 based	 ultimately	 on	 an	 idea	 of	 what	 is	 good.	 Deontological
arguments	express	what	is	legally	right	or	wrong	without	looking	at	the	consequences.

B.	The	Strength	of	the	Arguments

The	 classification	 does	 not	 yet	 tell	 us	 anything	 about	 the	 strength	 of	 the	 arguments.	 Their
strength	can	only	be	based	on	the	reasons	that	justify	their	employment.	Those	reasons	stem
from	the	discourse	theory	of	the	law	sketched	above.
The	 linguistic,	 genetic,	 and	 systematic	 arguments	 are	 directly	 or	 indirectly	 supported	 by

the	 authority	 of	 the	 positive	 law.	They	 are,	 therefore,	 institutional	 arguments.	 The	 general
practical	arguments,	on	the	other	hand,	derive	their	strength	solely	from	their	correct	content.
They	 are,	 therefore,	 substantive	 arguments.	 I	 shall	 confine	myself	 to	 the	 relation	 between
these	two	groups	of	arguments.	To	turn	to	rankings	within	the	groups	would	go	beyond	of	the
scope	of	the	present	chapter.
The	 discourse	 theory	 of	 the	 law	 leads,	 as	 explained	 earlier,	 to	 the	 necessary

institutionalization	 of	 a	 legal	 system.	 This	 implies	 the	 authority	 of	 the	 positive	 law.	 A
successful	 institutionalization—according	 to	 the	 criteria	 of	 discourse	 theory—includes	 the
principles	 of	 the	 democratic	 constitutional	 state,	 among	others,	 those	 of	 democracy,	 of	 the
separation	of	powers,	and	of	the	rule	of	law.	The	principle	of	the	authority	of	the	positive	law,
supported	 by	 these	 principles,	 requires	 that	 the	 institutional	 reasons	 be	 seen	 as	 enjoying
priority	 over	 the	 substantive	 reasons.	 This,	 however,	 is	 merely	 a	 prima	 facie	 priority.
Substantive	reasons	can	be	of	such	great	weight	in	individual	cases	that	they	prevail	over	the
institutional	 reasons.	 This	 not	 only	 corresponds	 to	 the	 general	 practice	 and	 to	 widespread
opinion	 but	 is	 also	 justifiable	 systematically.	 If	 the	 legal	 system	 as	 a	whole	 represents	 the
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attempt	 to	 realize	 practical	 reason,	 then	 the	 tension	 between	 authority	 and	 substantive
correctness	is	preserved	with	all	of	its	ramifications.
The	fact	 that	 institutional	arguments	have	merely	a	prima	 facie	 priority	means	 that	 legal

argumentation	 remains	 dependent	 on	 substantive	 or	 general	 practical	 argumentation	 even
where	institutional	arguments	alone	lead	to	a	certain	result.	This	becomes	obvious	not	only	in
the	 dramatic	 case	 of	 a	 judge	who	 decides	 against	 the	wording	 of	 a	 statute	 but	 also	 in	 the
evaluation	of	a	case	of	plain	subsumption	as	unproblematic.	Such	an	evaluation	includes	the
judgment	that	there	are	no	important	substantive	reasons	that	count	against	the	decision.	The
dependence	 becomes	 altogether	 obvious	 if	 institutional	 arguments	 lead	 to	 no	 result,	 or	 to
differing	results,	or	if	they—as	happens	regularly	when	weighing	opposing	principles—must
be	supplemented	by	general	practical	arguments.
All	 of	 this	 shows	 that	 the	 idea	 of	 discourse	 can	 and	must	 remain	 alive	 notwithstanding

institutionalization.	 Thus,	 calling	 legal	 argumentation	 a	 special	 case	 of	 general	 practical
discourse	is	justified.26	This	is	not	to	say	that	discourse	theory	can	determine	the	strength	of
the	substantive	arguments	employed	 in	 legal	argumentation	either	generally	or	definitively.
The	 special	 case	 thesis	 says,	 however,	 that	 discourse	 theory	 can	 define	 the	 conditions
according	 to	which	 the	 power	 of	 the	 better	 argument	 can,	 also	 in	 legal	 argumentation,	 be
unfolded.	 These	 are	 the	 conditions	 of	 an	 open	 and	 impartial	 rational	 discourse.	 The
theoretical	 gain	 is	 rationality,	 the	 political	 gain	 is,	 on	 an	 optimistic	 reading,	 lasting
legitimacy.
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